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N EYE 


FOR 


AN EYE” 





By LOUIS B. GOLDBERG 


of the Philadelphia Bar 


N Kye for an Eye and a 
Tooth for a Tooth” is 
the inexorable ancient law 

that we hear quoted so frequent- 

ly by fiery Prosecuting Attorneys 
in the ardor of their jury speech- 
es. The Lex Talionis is given the 
sanction of the Holy Writ. Few 
know that even in ancient days this 
supposedly rigid Mosaic statute was 
interpreted in a liberal fashion and 
seldom if ever, in a literal fashion. 

The Talmud? points out that the 

correct practice under that law was 

to compensate a wrong by making a 

suitable money award and not by 


1The Mosaic law was studied carefully 
for generations. Extensions and _ refine- 
ments in that law were made by scholars 
and orally transmitted to their students. 
This process continued until 189 A. D. when 
Rabbi Judah HaNasi set down in writing 
the oral law and called it the Mishnah. 
Later scholars commented and elaborated 
upon the Mishnah and orally handed down 
their opinions to their students. In 500 A. 
D. Rab Ashi compiled these oral commen- 
taries in a new work called the Gemara. 
The Mishnah and the Gemara together com- 
prise the Talmud. It treats of civil and 
religious law, history, mathematics, astron- 
omy, medicine, metaphyics, and theosophy. 
It passes from law to myth, from jest to 
earnest. It it replete with chaste diction, 
legendary illustration, touches of pathos, 
bursts of genuine eloquence, finished rhet- 
oric, and flashes of wit and sarcasm. It 
has been justly called “a microcosm em- 
bracing heaven and earth.” 
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committing a similar wrong in retal- 
iation. The ancient Hebrew legal 
code was far more humane than is 
generally realized. This article will 
indicate some of the unusual and lit- 
tle-known features of the Talmudic 
criminal code. 


In the days of ancient Greece and 
Rome, the laws were extremely se- 
vere. Capital punishment was com- 
mon for even petty crimes. This 
was also true of English law until 
comparatively recent times. Black- 
stone states that in his time “among 
the variety of actions which men are 
daily liable to commit, no less than 
160 were held by Act of Parliament 
to be felonies without benefit of 
clergy and worthy of instant death.” 
In 1809 when Sir Samuel Romilly 
set out to reform the criminal law of 
England the punishment of death 
was the penalty affixed to more than 
600 crimes. Even in the United 
States today nine crimes are punish- 
able by death. Compare with these 
figures the statement in the Talmud 
that a Sanhedrin (Board of Judges) 
which condemned to death only one 
man in a seven-year period was a 
“murderous tribunal.” The crim- 
inal code of the Talmud was, in 
many respects, more humane and re- 
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fined than that of any nation at any 
time. 

Under that ancient legal system 
unless the defendant had _ been 
warned immediately before he com- 
mitted a crime that his intended act 
was a punishable offense and unless 
he had clearly declared his willing- 
ness to bear the punishment, he 
could not be penalized. Further- 
more if any time elapsed between the 
warning and the commission of the 
offense the culprit could not be pun- 
ished, even if the crime were a capi- 
tal one. These requirements have 
no equal in ancient or modern law. 
The Rabbis who administered the 
law were very loath to pronounce the 
capital penalty and they took ad- 
vantage of every opportunity to 
avoid doing it. 


Talumdic Punishments 


There were five kinds of punish- 


ments under the ancient Talmudic 
law. 


1. Corporal punishment or flagel- 
This penalty was meted out 


lation, 


History, Mythology and Tradition—From a Copley Print 


(a) Vio- 
lation of any one of the prohibitive 
ordinances punishable according to 
the Mosaic law by excision—1. e. di- 
vine intervention resulting in death 


in three types of offenses. 


at any early age. (b) Violation of 
a negative precept forbidden in the 
Bible. (c) Violation of any nega- 
tive law by means of a positive law. 

Flagellation was inflicted by a 
quadruple leather strap on the bare 
back of the offender. More than 
thirty-nine stripes were never given 
at one time. If the prisoner escaped 
after having been bound or if the 
lash broke on the second stroke the 
sentence was considered executed 
and the prisoner was freed. 

2. Bondage or slavery. This was 
the punishment given to a thief who 
was unable to make restitution. It 
was imposed only upon male offend- 
ers and was limited to six years’ serv- 
ice. The master was obliged to 
treat his prisoner slave humanely. 


3. Exile. When one accidentally 
caused another’s immediate death he 
was allowed to flee to a city of ref- 
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uge. While there he was secure 
from the hands of any avenging rel- 
ative of the slain person. When a 
new High Priest took office the 
wrongdoer was free to go where he 
wished with impunity. But if he left 
the city of refuge before this event, 
he did so at his own peril, for the 
relatives of the deceased were per- 
mitted to avenge themselves upon 
the hapless slayer. 

4. Imprisonment. This was the 
form of punishment used in four in- 
stances : (a) When a murderer 
could not be legally executed because 
all the conditions necessary to make 
the procedure correct were not pres- 
ent; (b) when one procured an as- 
sassin; (c) when persons conspired 
to commit murder and actually as- 
sisted in the commission of the 
crime; (d) when one who had been 
twice whipped for having twice com- 
mitted the same offense, committed 
it a third time. 

5. Capital Punishment. Theoret- 
ically, this was the penalty for thirty- 
six offense&, twelve violations of re- 
ligious precepts and_ twenty-four 
kinds of wrongs to society. How- 
ever, in practice this penalty was 
seldom enforced. There were four 
methods of capital punishment. (a) 
Stoning—The witnesses to the crime 
were the executioners. The culprit 
was placed on a high platform and 
hurled to the ground. If this did 
not kill him, the bystanders threw 
heavy stones at him until he was 
dead; (b) burning; (c) decapita- 
tion—by the sword; (d) strangling. 
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It is interesting to note that no 
man’s blood was attainted by his 
own crimes. 


Talmudic Exceptions 


Generally no one was exempt 
from obedience to the law. Even 
the High Priest and the Royal 
House of David were bound to obey. 
However there were four exemp- 
tions. 


1. Duress. Commission of a 
crime under duress was a good ex- 
cuse except in the case of murder. 


2. Deafness. Deafness if accom- 
panied by dumbness was a complete 
excuse. 


3. Idiocy. Idiocy, lunacy, or ex- 
treme intoxication was a good de- 
fense except when the crime was 
committed during a lucid interval or 
when the defendant was sober. 


4. Nonage. The Talmud divided 
minority into three periods. (1) In- 
fancy—from birth until six years of 
age. (2) Impubescence—from the 
seventh to the thirteenth year. (3) 
Adolescence—from the thirteenth to 
the twentieth year. Although the 
Talmud doesn’t state at what age a 
person ceases to be a minor, it may 
be inferred from various statements 
therein that liability to capital pun- 
ishment began at the age of twenty. 


The Courts of the Talmud 


There were three classes of courts. 
1. The Court of Three. This was 
a tribunal of three judges who heard 


civil cases and only minor criminal | 
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CASE AND 


cases where the penalty was flagella- 
tion. 


2. The Lesser Sanhedrin. This 
tribunal was composed of twenty- 
three judges. It was established in 
every town having a male population 
of 120 or more. It had jurisdiction 
in civil cases and in criminal cases 
where the punishment was less than 
capital. 

3. The Great Sanhedrin. This 
was the highest court in Judea. Its 
position was similar to that of the 
Roman Senate. It was composed of 
seventy-one judges. It had supreme 
authority in civil, criminal, religious, 
political, and social questions. Its 
decision was final. 


Qualifications of Judges 


The judge was required to be a 
worthy man, pious, and of good 
character. He was obliged to know 
the oral and the written law, and 
the languages and sciences of the 
day. He had to be affable, demo- 
cratic, and of good appearance. No 
unmarried man could be a judge. 
No bribery of judges was ever heard 
of. Even manifestation of unusual 
kindness on the part of judge was 
frowned upon. Originally the 
judges were not paid and they made 
their livelihood at a trade. However 
those who devoted their entire time 
to the law were paid. 


The Trial 


The Court consisted of the tri- 
bunal, a prosecutor, and the accused. 
Bias disqualified a judge. The pros- 
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ecutors were the witnesses. The ac- 


‘cused had to be of legal age and of 


sound mind and body. As a prison- 
er he retained the status of citizen. 
He was liable for his wrongs and 
could not be injured by others with 
impunity. The accused was consid- 
ered to be innocent until he was 
proven guilty. Under ordinary cir- 
cumstances no court was allowed to 
act on more than one criminal case 
a day. 


Witnesses 


No conviction could be had with- 
out the testimony of two witnesses 
whose testimony had to coincide in 
every particular. Neither slaves nor 
women were competent to testify. 
Neither hearsay nor opinion evi- 
dence was admissible. The wit- 
nesses were not put under oath. 
Circumstantial evidence was not ad- 
missible. The witness could testify 
only as to what he actually saw and 
therefore was required to be able to 
answer the most detailed questions 
about the case. The accused was en- 
couraged to speak on his own behalf 
but not to incriminate himself. Con- 
viction could not be had on a confes- 
sion alone, without corroborating 
testimony of witnesses. If any tes- 
timony was proven false, the defend- 
ant was freed. When the witnesses 
contradicted each other the accused 
was acquitted. If after hearing 
both sides, the Court acquitted the 
prisoner, he was discharged immedi- 
ately. If the Court could not acquit 
him, the case was adjourned until 

(Please turn to page twenty-four) 
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TECHNICALITY 


By 


RALPH W. DOTY 


HERE were four of us in the 
smoker who, except for ex- 
change of names, had become 
pretty well acquainted during the 
dlay’s tedious ride over the prairie 
country. 
the lawyer Was, who the doctor was, 
and was absolutely sure who the little 
fellow in the brown suit was who sat 
and smoked and said nothing. I am 
a general insurance adjuster and had 
just remarked about a little item, or 
perhaps it was an editorial, in the 
newspaper in connection with a 
meeting of a state bar association to 
the effect that lawyers would do well 
if they would only get away from 
technicalities. 
The “judge,” we called him that, 
looked up and said, “Do you gentle- 


Today I wish I knew who 
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of the Toledo Bar 


men mind if I tell you a true story 
about a technicality?” 

Of course we were keen to hear it. 

“Well, I am not a criminal law- 
yer, so-called, and the case I am go- 
ing to tell you about is my one and 
only criminal case. 

“About the middle of May, sever- 
al years ago, our little western com- 
munity was stirred to the depths by 
a particularly brutal murder. John 
J. Ludlow had strangled his wife in 
the presence of his son, and was ar- 
rested before he could make his get- 
away. Now get this straight. I did 
not defend him at the trial. Some 
lawyer appointed by the court did, 
and he was very promptly found 
guilty in September of the same 
year, and I believe it was on the last 
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CASE 


day of November that he was sen- 
tenced to death. He had absolutely 
no defense and no grounds for ap- 
peal. When I stepped into the pic- 
ture, even the time limit for appeal 
had passed. 


“Towever, I went to see him in 
the county jail and offered to get 
him free without any charge or ex- 
pense to him. You may be sure 
there was no question about his con- 
sent to my going ahead, so I pro- 
ceeded at once to get out a writ of 
habeas corpus. You know a writ of 
habeas corpus is a paper issued by a 
court commanding some one to bring 
the body of some one else, such as a 
prisoner, into court so that the court 
cai) determine whether or not the 
prisoner is lawfully held. In this 
case, the writ was directed to the 
warden of the penitentiary, for Lud- 
low had been taken there by that 
time. In due course, along came the 
day of the hearing, and Ludlow, my- 
self, the judges, attorney general of 
the state, together with the warden 
of the penitentiary, were the only 
people in the court room except, of 
course, the regular court attendants. 

“The first question the presiding 
justice asked me was why I was at- 
tempting to bring my action in that 
court, which, by the way, was the 
highest court, rather than the inter- 
mediate court where it should have 
been brought. I told him the reason 


was because that court, which we will 
call the district court, in an entirely 
different case, had decided the points 
which I desired to present, contrary 
to my theory. 


I was not the attor- 
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ney in that other proceeding in the 
district court either, but I had the 
written opinion of the judge and 
read it to them. The defendant in 
that case was then also in the peni- 
tentiary under the same sentence of 
death as Ludlow. Well, there was 
no getting away from the fact that 
the district court’s decision was 
against me, so the Supreme Court 
had to hear me. 


“Now get this, gentlemen. What 
[ am going to tell you now actually 
happened. You can read it in the 
book, for the case was reported. 


“As you remember, my client 
killed his wife in May. The statute 
under which he was tried went into 
effect in July of the same year, and 
by its actual wording repealed all 
other laws inconsistent with it. It 
had no saving clause as to crimes 
committed before it went into effect. 
[ therefore claimed that it was ex 
post facto and cold not affect my 
client, who was sentenced under it in 
November. Perhaps you do not 
know it, but the Constitution of the 
United States forbids any state to 
pass an ex post facto law, which, as 
[ have just said, is a law which re- 
lates back and imposes some greater 
punishment than that which existed 
when the crime was committed. 
Soth laws provided for the death 
penalty.” 

“Just a minute,’ interrupted 
“Doc,” “How can any punishment 
be greater or worse than death?” 

“T am coming to that point right 
now. The last law required the 
warden of the penitentiary to keep 
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the convict in solitary confinement 
and not to allow him to see any of 
his friends or relatives, and required 
him to execute the sentence of death 
at any time he might see fit during 
a certain week fixed by the court. 
Therefore the prisoner did not know 
the hour or day of his death except 
that at some time during that partic- 
ular week the gas would be turned 
on. Put yourself in the place of even 
a guilty murderer under such cir- 
cumstances. Can you imagine any- 
thing more horrible?” 


Our doctor companion said that he 
could not but said that Ludlow de- 
served to get “plenty.” 

“But he didn’t. The court or- 
dered his discharge from the peni- 
tentiary. It held that the law was 
invalid as being ex post facto inas- 
much as the nature of the penalty, 
such as keeping him in solitary con- 
finement without knowledge of the 
time of his execution and without 
permission to see his relatives and 
friends, increased the penalty from 
that of mere death, and as all other 
laws had beén repealed under which 
he might be punished, there was no 
law in existence under which he 
could be held or punished, and that 
consequently he was entitled to his 
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freedom. However, the court did 
order the warden to notify the at- 
torney general of the state ten days 
before he released Ludlow so that 
the attorney general might have an 
opportunity to do something if any- 
thing could be done.” 

Of course we all wanted to know 
what the attorney general did. 

“Nothing. There was nothing he 
could do. Ludlow went free and 
died of stomach trouble two or three 
years ago. So, gentlemen, I sup- 
pose here was a horrible example of 
a technicality in law.” 

As the judge finished his story, 
we were pulling into the fairly good 
sized town where he was to get off 
the train. While putting on his coat, 
he said, “I suppose you fellows won- 
der why I did it. Well, the other 
prisoner awaiting death against 
whom there had been a contrary de- 
cision by the district court, was also 
ordered released. I knew that that 
must necessarily follow from the de- 
cision in my case, and Dave, by the 
Way, was innocent.” 

The little fellow left the train with 
the judge, and through the open 
window, I heard the old lawyer say, 
as they walked down the platform, 
“Hurry, Dave. There’s our cab.” 
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Appeal — remarks of counsel. In 
Texas Indemnity Insurance Company 
v. McCurry, — Tex. —, 78 A.L.R. 
760, 41 S. W. (2d) 215, failure to 
sustain an objection to a remark of 
plaintiff’s counsel when an objection 
to his reading to the jury the contents 
of plaintiff’s notice of claim for work- 
men’s compensation, which was in evi- 
dence solely for the purpose of show- 
ing that notice had been given, was 
properly sustained, intimating that de- 
fendant’s counsel was seeking to sup- 
press the evidence, was held prejudi- 
cial error. 

See annotation on this question in 
78 A.L.R. beginning on page 766. 


Arbitration — concurrence in find- 
ings. In Sutcliffe v. Pawtucket 
Amusement Co. 51 R. I. 493, 77 
A.L.R. 833, 155 Atl. 578, it was held 
that an award by arbitrators, to be 
valid must be concurred in by all of 
them, unless the agreement for arbi- 
tration otherwise provides, expressly 
or by implication. 

Annotation: Concurrence of all 
arbitrators as condition of binding 
award under submission to arbitration. 


77 A.L.R. 838. 


Architect — provision referring 
questions to. In Manett, Seastrunk 
7 Buckner v. Terminal Bldg. Corp. 

Tex. —, 77 A.L.R. 1122, 39 S. 


Annie scomum)\ nm ym poo 


MW | Amon®, tfie Now 


ecisior 


(2d) 1, a contract for electrical 
work in a building to be construct- 
ed was held breached by the owner, 
so as to permit the contractor to 
recover on a quantum meruit basis, 
where permits for work done under 
the contract, or for extra work, are 
to be made upon the architect’s cer- 
tificate, and the architect designated 
has, by reason of his guaranty to keep 
the cost of the building within the es- 
timate, unknown to the contractor, a 
financial interest in keeping down 
costs. 


Annotation: Validity of provisions 
of construction contract referring 
questions to architect, where latter is 
under guaranty to keep contract below 
certain sum. 77 A.L.R. 1130. 


Automobile — excessive speed as 
proximate cause. In O’Mally v. 
Eagan, — Wyo. —, 77 A.L.R. 582, 2 
Pac. (2d) 1083, excessive speed was 
held not to have necessarily contribut- 
ed to a collision between an automo- 
bile traveling at such speed on its 
proper side of the road and an auto- 
mobile proceeding in an opposite di- 
rection on the wrong side of the high- 
way. 


Annotation: Excessive speed of 


automobile as proximate cause of ac- 
cident where it or colliding vehicle is 
on wrong side of road. 
598. 


77 A.L.R. 


Nine 





Page 





CASE AND 


Automobiles — Contributory neg- 
ligence. In Martin v. Mercier Co. 
255 Mich. 587, 78 A.L.R. 520, 238 N. 
W. 181, a motorist who early in the 
morning, while it is misty and dark, 
has been driving along a road open to 
traffic, in which he has encountered 
numerous local barriers to indicate re- 
pair. spots, is not, upon coming to a 
barrier consisting of an X standard at 
about the middle of the pavement, sup- 
porting a plank the other end of which 
rests on the ground, charged with the 
duty to anticipate that the street is 
closed, or that there is an excavation 
across it not marked with warning 
lights. 

See annotation on this question in 
78 A.L.R. beginning on page 525. 


Automobiles — regulation of 
Drive-It-Yourself Co. In Hodge 
Drive-It-Yourself Co. vy. Cincinnati, 


123 Ohio St. 284, 77 A.L.R. 889, 175 
N. E. 196, an ordinance regulating the 
use of automobiles kept for hire, to be 
driven by the lessee was held to be a 
proper exercise of the municipal police 
power. 

This question is discussed in the 
annotation in 77 A.L.R. 895. 


Automobiles — Statutory head- 
lights. In O’Rourke v. City of Wash- 
ington, 304 Pa. 78, 78 A.L.R. 811, 155 
Atl. 100, a road with a uniform grade, 
whether horizontal or otherwise, was 
held “level road” within the meaning 
of a statute requiring the head lamps 
of motor vehicles to be such that, un- 
der normal atmospheric conditions 
and on a, level road, they will produce 
a driving light sufficient to render 
clearly discernible all vehicles, per- 
sons, or substantial objects 160 feet 
ahead. 


Annotation: Validity and construc- 
tion of regulations as to automobile 


lights. 78 A.L.R. 815. 
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Bonded warehousemen — as bailee. 
In Lederer v. Railway Terminal & 
Warehouse Co. 346 Ill. 140, 77 A.L.R. 
1497, 178 N. E. 394, the proprietor 
of a bonded warehouse was held to 
occupy the status of bailee as regards 
untaxed liquor stored therein, notwith- 
standing such liquor was legally in the 
joint custody of the government’s 
storekeeper and the warehouse propri- 
etor. 

Annotation: Relationship of bailor 
and bailee as between owner of goods 
tu bonded warehouse and proprietor 
of warehouse. 77 A.L.R. 1502. 


Cloud on title — what is. It was 
held in Gardner v. Buckeye Sav. & L. 
Co. 108 W. Va. 673, 78 A.L.R. 1, 
132 S. E. 530, that an action will lie 
to quiet title as against a deed of trust 
securing a loan which was repaid to 
an agent of the lender, and to have 
adjudged valid a release given by such 
agent, who subsequently absconded 
because of irregularity in his accounts, 
where the lender is claiming such re- 
lease to be invalid, thereby impairing 
the marketability of the property. 

An extensive and exhaustive anno- 
tation on this question appears in 78 
A.L.R. beginning on page 24. 


Conflict of laws — death in foreign 
state. In London Guarantee & Acci- 
dent Co. v. Balgowan Steamship Co. 
— Md. —, 77 A.L.R. 1302, 155 Atl. 
334, where the policies of two states, 
as evidenced by their statutes giving a 
right of action for wrongful death, 
differ materially and substantially as 
to the adjective and procedural ma- 
chinery provided for the enforcement 
of the right, it was held that no ac- 
tion can be maintained in one state for 
acts occurring in the other, although 
the statutes relate to the same subject- 
matter and are in a general sense sim- 
ilar. 
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Loaded for Bear 





The Lawyers Co-operative Publishing Co. 


FIFTIETH ANNIVERSARY -i- 


You wouldn’t hunt bear 
with an air rifle nor try to 
intimidate a rhinocerous 
with a sling shot. 


Why then, do you have 
the temerity to go into 
court after legal game 
armed only with a few 
ineffectual barbs gathered 
from haphazard research? 


Choose your weapons, 
man! And while you’re 
choosing don’t neglect a 
consideration of A.L.R., 
the briefmaker’s Big 
Bertha. 


ROCHESTER, N. Y. 
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Annotation: Nature of differences 
between lex loci and lexi fori which 
will sustain or defeat jurisdiction of a 
cause of action for death arising un- 
der the law of another state or coun- 
try. 77 A.L.R. 1311. 


Corporate records — effect of il- 
legal seizure on evidence. In United 
States v. De Vasto, 52 F. (2d) 26, 78 
A.L.R. 336, any illegality in the seiz- 
ure of corporate records was held not 
to preclude their use in evidence in 
a criminal prosecution against officers, 
managers, employees, or customers of 
a corporation. 

See annotation on this question in 
78 A.L.R. beginning on page 343. 


Corporate stock — passing of title. 
In Wills v. Investors’ Bankstocks 
Corp. 257 N. Y. 451, 78 A.L.R. 1013, 
178 N. E. 755, a contract for the sale 
of stock which the seller does not at 
the time own does not operate to 
transfer title until unconditional ap- 
propriation of stock thereto with the 
assent of the buyer. 

The annotation in 78 A.L.R. 1019 
discusses necessity and sufficiency of 
appropriation to pass title on sale of 
corporate stock or securities. 


Correspondence schools — breach 
of contract. In International Corre- 
spondence School v. Crabtree, 162 
Tenn. 70, 78 A.L.R. 330, 34 S. W. 
(2d) 447, it was held that upon the 
refusal of one who has contracted for 
a correspondence school course to con- 
tinue performance, and subsequent to 
the maturity of all the payments 
agreed to be made, the school may re- 
cover the agreed consideration unless 
the defendant can show some facts 
that reasonably tend to mitigate plain- 
tiff’s damages. 

The cases dealing with measure of 
recovery for breach of correspondence 
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school agreement are discussed in the 
annotation in 78 A.L.R. 334. 


Costs — new trial as affecting col- 
lection of. In First National Bank v. 
Stansbury, — Cal. —, 78 A.L.R. 
358, 5 Pac. (2d) 11, enforcement 
of a final judgment for costs in 


favor of a successful appellant should | 


not be stayed pending the determina- 
tion of an appeal from a judgment in 
favor of the other party upon a second 
trial. 

See annotation on this question in 
78 A.L.R. beginning on page 359. 


Covenants — abrogation by agree- 
ment. In Sharp v. Quinn, — Cal. —, 
78 A.L.R. 501, 4 Pac. (2d) 942, a 
suit by one lot owner against another 
to enforce a building restriction may 
not be instituted after abrogation of 
the restriction in the manner specified 
by the deeds creating it, even though 
the violation of such restriction took 
place prior to its abrogation. 

See annotation on this question in 
78 A.L.R. beginning on page 504. 


Door — opening over sidewalk. In 
Higginbotham v. Kearse, — W. Va. 
—, 77 A.L.R. 1110, 161 S. E. 37, 
liability was predicated upon the main- 
tenance of a door which when opened, 
swings outward partly over the side- 
walk of a public street from an en- 
trance to a building, upon the theory 
of liability for a public nuisance which 
involves the owner of such premises 
apart from any question of negligence. 

Annotation: Liability for injury to 
one in street struck by door or gate 
swinging outwards from abutting 
property. 77 A. L. R. 1116. 


Due process — taxing husband on 
wife’s income. In Hoeper v. Tax 
Commission, 284 U. S. 206, 76 L. ed. 
(Adv. 145), 78 A.L.R. 346, 52 S. Ct. 


120, a husband cannot, consistently | 
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with the due process and equal protec- 
tion clauses of the 14th Amendment, 
be taxed by a state on the combined 
total of his and his wife’s incomes as 
shown by separate returns, where her 
income is her separate property, and, 
by reason of the tax being graduated, 
its amount exceeded the sum of the 
taxes which would have been due had 
their separate incomes been separately 
assessed. 

See annotation on this question in 
78 A.L.R. beginning on page 352. 


Easement — mechanics’ liens on. 
In McClintic-Marshall Co. v. Ford 
Motor Co. 254 Mich. 305, 77 A.L.R. 
807, 236 N. W. 792, it was held that 
neither the land of third persons upon 
which an underpass is constructed as 
a means of access to the plant of a 
manufacturing corporation contract- 
ing for its construction, nor the under- 
pass itself, can be subjected to liens 
of subcontractors or materialmen. 

Annotation: Mechanic’s lien for 
labor or material for improvement of 


easement. 77 A.L.R. 817. 


Elections — placing names on bal- 
lot. In Crane v. Voorhis, 257 N. Y. 
298, 78 A.L.R. 394, 178 N. E. 169, 
a statutory provision that when a per- 
son has been nominated for an office 
by one political party, and has also 
been nominated for that office by one 
or more independent bodies, unless 
such independent body or bodies shall 
have nominated candidates for more 
than 50 per cent of the offices to be 
filled, his name shall appear on the 
ballot only in the row or column con- 
taining generally the names of candi- 
dates for other offices nominated by 
the political party, but that the name 
and emblem of such party and of each 
of such independent bodies shall ap- 
pear in connection with his name, was 
held unconstitutional as unreasonable 
and unfair to the voters. 
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See annotation on this question in 
78 A.L.R. beginning on page 398. 


Evidence — opinion as to condition 
of automobile. In Demarais v. John- 
son, — Mont. —, 77 A.L.R. 553, 3 
Pac. (2d) 283, it was held that an 
expert may properly testify that, in 
his opinion, the collapse of a wheel of 
a motor truck was due to loose spokes. 

Annotation: Opinion evidence as 
to condition of automobile or other 
motor vehicle. 77 A.L.R. 559. 


Fire escapes — duty to provide. 
In Moore v. Dresden Investment Co. 
162 Wash. 289, 77 A.L.R. 1258, 298 
Pac. 465, the owner of a building re- 
quired by city ordinance to be 
equipped with fire escapes was held 
not relieved from liability to a third 
person injured because of the absence 
therefrom of adequate means of es- 
cape from fire, by the fact that such 
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building was in the possession of a 
tenant under a lease in which the les- 
see covenanted to make repairs and to 
comply with all laws and ordinances. 
See annotation on this question in 
78 A.L.R. beginning on page 1273. 


Infants — automobile as necessity. 
In Schoenung v. Gallet, — Wis. —, 
78 A.L.R. 387, 238 N. W. 852, it was 
held that an automobile is not a nec- 
essary for which an infant earning $75 
a month may bind himself, although 
he uses it in going between his home 
and place of employment 3 miles dis- 
tant, and occasionally in performing 
work for his employer. 

See annotation on this question in 
78 A.L.R. beginning on page 392. 


Insurance — arbitration clause. In 
Glidden Co. v. Retail Hardware Mut. 
Fire Ins. Co. 181 Minn. 518, 77 A.L.R. 
616, 233 N. W. 310, the provision in 
the Minnesota standard policy for ar- 
bitration or appraisal in case of dis- 
agreement as to loss is not violative 
of article 1, §§ 4 and 7, of the state 
Constitution or of the 14th Amend- 
ment of the Federal Constitution. 

See annotation on this question in 
77 A.L.R. beginning on page 619. 


Jury — law books read to. In 
Conn v. Seaboard Air Line Railway 
Co. 201 N. C. 157, 77 A.L.R. 641, 159 
S. E. 331, it was held that counsel in 
argument to the jury may not, over 
objection, read as the law of the case 
a dissenting opinion of one or more 
of the justices of the supreme court 
of the state, under a statute providing 
that “the whole case, as well of law 
as of fact, may be argued to the jury.” 

See annotation on this question in 
77 A.L.R. beginning on page 650. 


Juvenile jurisdiction — effect on 
award of custody in divorce action. 
In Ross v. Ross, 89 Colo. 536, 78 
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A.L.R. 313, 5 Pac. (2d) 246, the pen- 
dency of a proceeding concerning the 
custody of a dependent child, in a 
juvenile court having exclusive juris- 
diction in all cases concerning neglect- 
ed, dependent, or delinquent children, 
was held not to deprive a district court 
which has, prior to the commencement 
of such proceeding, made a decree 
granting a divorce and awarding the 
custody of such child, of jurisdiction 
to amend its decree by changing such 
custody. 

The annotation in 78 A.L.R. 317 
discusses jurisdiction of another court 
over child as affected by assumption 
of jurisdiction by juvenile court. 


Kidnapping — by parent. In State 
of Louisiana v. Elliott, 171 La. 306, 
77 A.L.R. 314, 131 So. 28, it was 
held that if no suit for divorce or 
separation has been filed between hus- 
band and wife and there is no order 
of court awarding the custody of a 
child to the mother, persons who act 
merely as agents of and for account 
of the father in taking the child from 
the custody of the mother are not 
guilty of kidnapping. 

Annotation: Kidnapping or other 
criminal offense by taking or removal 
of child by, or under authority of, 
parent, or one in loco parentis. 77 
A.L.R. 317. 


Libel and slander — publication by 
communication to wife. In Springer 
v. Swift, — S. D. —, 78 A.L.R. 1171, 
239 N. W. 171, the making of a state- 
ment slanderous of a third person to 
one’s own spouse, without knowing or 
having reason to believe that the con- 
versation may be overheard was held 
not a publication thereof. 

See annotation on this question in 
78 A.L.R. beginning on page 1182. 


Liquor content — faste, sight, 
smell. In Atles v. United States, 50 
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F. (2d) 808, 78 A.L.R. 435, identifica- 
tion by taste, sight, and smell of the 
unlawful content of intoxicating liq- 
uor was held proper. 

The annotation in 78 A.L.R. 439 
discusses the question admissibility 
and weight of testimony based on 
taste, sight, and smell as to unlawful 
content of liquor. 


Malpractice — expert testimony. 
In Cook v. Moats, 121 Neb. 769, 78 
A.L.R. 694, 238 N. W. 529, in a mal- 
practice suit against an osteopathic 
physician, testimony may be received 
by physicians of another school of 
practice, where the diagnosis in ques- 
tion is recognized as the same in both 
schools of medicine. 


See annotation on this question in 
78 A.L.R. beginning on page 697. 


National prohibition — materials 
used in unlawful manufacture. In 
Jacobs v. Danciger, — Mo. —, 77 
A.L.R. 1237, 41 S. W. (2d) 389, it 
was held that hops, having many 
legitimate purposes, are not “de- 
signed” for the manufacture of intox- 
icating liquor, within a provision of 
the National Prohibition Act (§ 18, 
title II. U. S. C. title 27, § 30) that it 
shall be unlawful to sell any substance 
designed or intended for use in the 
unlawful manufacture of intoxicating 
liquor. 


Annotation: Construction and ef- 
fect of provision of National Prohibi- 
tion Act against sale, etc., of any sub- 
stance, etc., designed or intended for 
use in unlawful manufacture of in- 
toxicating liquor. 77 A.L.R. 1245. 


Oil and gas — production tax on. 
In Board of Equalization of Carter 
County v. Carter Oil Co. — Okla. —, 
77 A.L.R. 1060, 3 Pac. (2d) 816, it 
was held that a warehouse and its 
contents, consisting of material, equip- 
ment, and supplies for use in and 
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around producing oil wells, are not 
exonerated from ad valorem taxation 
under a statute providing that the pay- 
ment of a production tax shall be in 
lieu of all other taxes upon the ma- 
chinery, appliances, and equipment 
“used in and around” any producing 
oil or gas well “and actually used in 
the operation of such well.” 

Annotation: What property is ex- 
empted from ad valorem tax under 
statute or Constitution providing for 
payment of production tax by pro- 
ducers of oil and gas in lieu of other 
taxes. 77 A.L.R. 1078. 


Oil and gas — statutory prohibi- 
tion of unreasonable waste. in Ban- 
dini Petroleum Co. v. Superior Court, 
284 U.S. 8, 76 L. ed. (Adv. 123), 78 
A.L.R. 826, 52 S. Ct. 103, a statute 
prohibiting the “unreasonable waste” 
of natural gas without establishing a 
standard by which the character of 
waste as unreasonable may be deter- 
mined was held not so uncertain as to 
be inconsistent with due process, 
where construed by the highest court 
of the state in which it was enacted as 
directed against allowing natural gas 
not conveniently necessary for other 
purposes to come to the surface with- 
out its lifting power having been util- 
ized to produce the greatest quantity 
of oil in proportion. 

See annotation on this question in 
78 A.L.R. beginning on page 834. 


Photographs — expert testimony 
as to. In United States Shipping 
Board v. The Ship St. Albans (1931) 
A. C. 632, 77 A.L.R. 938, it was held 
that a topographic plan showing the 
position of colliding vessels with ref- 
erence to each other and to the shore, 
based upon photographs taken from a 
third vessel just before, during, and 
after the collision, showing the vessels 
and objects on the shore, may not 
properly be considered in determining 
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which vessel was at fault, where it 
was prepared by land surveyors not 
shown to have the requisite special sci- 
entific knowledge to convert a photo- 
graphic picture into a map or plan. 


_ Annotation: Expert testimony to 
interpret or explain or draw: conclu- 
sion from photograph. 77 A.L.R. 


Pledge — duty to sell upon default. 
In First National Bank of Blakely v. 
Hattaway, 172 Ga. 731, 77 A.L.R. 375, 
158 S. E. 565, wherein a pledgor of 
cotton deposited to secure a promis- 
sory note sued the pledgee to recover 
damages resulting from depreciation 
in value of the cotton after the failure 
of the pledgee, at the maturity of the 
note, to sell on demand of the pledgor, 
it was held that no cause of action was 
stated. 


Annotation: Duty of pledgee of 
chattels to sell them on failure of 
debtor to pay debt. 77 A.L.R. 379. 


Police officer — duty to answer on 
investigation. In Souder v. City of 
Philadelphia, — Pa. —, 77 A.L.R. 
610, 156 Atl. 245, failure of a police 
captain to give, when questioned be- 
fore a grand jury, any reasonable ex- 
planation of how he could have hon- 
estly come into possession of the large 
sums of money deposited in his bank 
account or invested by him, or to offer 
himself as a witness, or present any 
explanation to the civil service com- 
mission upon a charge of conduct un- 
becoming an officer preferred against 
him by the city director of public 
safety was held to justify his removal. 

Annotation: Refusal of public of- 
ficer to answer frankly quéstions 
asked him during an investigation as 


ground for removal or discipline. 77 
A.L.R. 616. 


Principal and surety — effect of 
merger of banks. In State v. Poca- 
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hontas State Bank, — Ark. —, 78 
A.L.R. 377, 42 S. W. (2d) 546, the 
liability of sureties on a bond given by 
a bank as depository of county funds 


Smith: I can’t seem to locate any 
law on this question. 


Jones: Perhaps there’s an annota- 
tion in British Ruling Cases on the 
point. You know B. R. C. reports 
and briefs those cases from British 
courts which are important to 
American lawyers. 


Smith: I’ll take a look. 


Let.us tell you more 


about B. R. C. 





does not extend to deposits made by 
the county treasurer in a bank to 
which the assets and liabilities of the 
depository bank have been transferred 
upon a merger, although the new bank 
occupied the same place of business 
and continued to use stationery print- 
ed for the former bank, where the 
fact of merger must have been known 
to all persons doing business with the 
bank; and such liability is discharged 
where unallocated withdrawals equal 
the amount on deposit at the time of 
the merger. 

See annotation on this question in 
78 A.L.R. beginning on page 381. 


Proximate cause — leaving win- 
dow open. In Strong v. Granite Fur- 
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niture Co. — Utah, —, 78 A.L.R. 465, 
294 Pac. 303, the act of leaving the 
window of another’s home unfastened 
is not the proximate cause, or a prox- 
imate contributing cause, of the loss 
of goods feloniously carried away by 
burglars. 


See annotation on this question in 
78 A.L.R. beginning on page 471. 


Public contracts — patented mate- 
rial. In Hoffman v. City of Muscat- 
ine, — Iowa, —, 77 A.L.R. 680, 232 
N. W. 430, the fact that a contract 
calling for use of patented paving ma- 
terial was let to the patentee held 
not to render the contract invalid 
as inherently fraudulent or contrary 
to public policy, or as destroying com- 
petition, where city advertised for bids 
on three other competitive materials. 


See annotation on this question in 
78 AL.R. beginning on page 702. 


Sentence — evidence to determine. 
In People v. Popescue, 345 Ill. 142, 77 
A.L.R. 1199, 177 N. E. 739, it was 
held that a trial judge may, after a 
plea of guilty to a charge of murder, 
while examining witnesses as to the 
aggravation or mitigation of the of- 
fense, as required by statute, hear evi- 
dence of other crimes before exercis- 
ing his statutory discretion in fixing 
the degree of punishment. 


Annotation: Right of court to hear 
evidence for purpose of determining 


sentence to be imposed. 77 A.L.R. 
1211. 


Silence — acceptance by. In Troy- 
er v. Fox, 162 Wash. 537, 77 A.L.R. 
1132, 298 Pac. 733, it was held that 
mere silence or failure to reject an of- 
fer when it is made does not constitute 
an acceptance. 

Annotation: Silence when offer is 
made or failure to reject it as an ac- 
ceptance which will consummate a bi- 
lateral contract. 77 A.L.R. 1141. 
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Stockbroker — delay in executing 
order. In Goldsmith, Myer, & Lob- 
dell v. Adler, — N. J. —, 77 A.L.R. 
305, 156 Atl. 642, it was held that one 
on whose order a broker has pur- 
chased stock is not bound to accept it 
unless the broker tenders delivery 
within a reasonable time, and is not 
obliged to cancel the order. 


Annotation: Delay by stockbroker 
in executing customer’s order to buy 
or sell, or in tendering to customer se- 
curities purchased on his account. 77 


A.L.R. 308. 


Stockholders’ liability — trust es- 
tate. In Rutledge v. Stackley, 162 S. 
C. 173, 78 A.L.R. 427, 160 S. E. 429, 
it was held that the trust estate of a 
minor for whom bank stock is held in 
trust is not responsible for the statu- 
tory assessment levied against the 
stockholders upon the bank’s becom- 
ing insolvent. 

See annotation on this question in 
78 A.L.R. beginning on page 431. 


Succession taxes — executory con- 
tracts. Re Paul, 303 Pa. 330, 78 
A.L.R. 779, 154 Atl. 503, holds that 
the unpaid purchase price of real es- 
tate situated in other states, evidenced 
by articles of agreement executed by 
a decedent in his lifetime, is not prop- 
erly subject to a transfer inheritance 
tax in the state of the owner’s domicil, 
where the vendor died seised of the 
lands, and deeds therefor were not 
made until after his death by his per- 
sonal representatives. 


See annotation on this question in 
78 A.L.R. beginning on page 793. 


Telephones — transmission of mes- 
sages. In Mentzer v. New England 


Tel. & Tel. Co. — Mass. —, 78 A.L.R. 
654, 177 N. E. 549, a telephone com- 
pany was held not bound to transmit 
messages given to its operators by sub- 
scribers 
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See annotation on this question in 
78 A.L.R. beginning on page 661. 


Trusts — sale of property. In 
Young v. Young, 255 Mich. 173, 77 
A.L.R. 963, 237 N. W. 535, it was 
held that a court of equity has juris- 
diction and power to authorize the 
sale of property contrary to the pro- 
visions of a trust, where desirable for 
the preservation of the trust estate or 
the protection of the rights of the ben- 
eficiaries. 

See annotation on this question in 
77 A.L.R. beginning on page 971. 


Usury — who liable. In Liebelt v. 
Carney, — Cal. —, 78 A.L.R. 405, 2 
Pac. (2d) 144, the statutory penalty 
for usury which, by the terms of the 
statute, may be collected from the per- 
son “who shall have taken or re- 
ceived” the payment, is not recovera- 
ble from the original party to a usuri- 
ous conditional sales contract, where 
all payments thereunder were made to 
an assignee of such contract, even 
though the assignor guaranteed per- 
formance. 


See annotation on this question in 
78 A.L.R. beginning on page 408. 


Vendor — foreclosure of land con- 
tract. In Marquardt v. Fisher, 135 
Or. 256, 77 A.L.R. 265, 295 Pac. 499, 
it was held that where an executory 
contract for sale of real property is 
broken by the vendee’s failure to pay 
the purchase money as stipulated in 
the contract, the vendor has the choice 
of either tendering a deed and suing 
for specific performance of the con- 
tract, or of suing for a strict fore- 
closure of the contract. 

Annotation: Vendor’s remedy by 
foreclosure of contract for sale of 
real property. 77 A.L.R. 270. 


Wills — meaning of “etc.” In 
Fleck v. Harmstad, 304 Pa. 302, 77 
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A.L.R. 874, 155 Atl. 875, it was held 
that an interest in real estate of 
which testator did not know, and 
which many years after his death he 
was adjudged to have inherited, is 
not embraced by the symbol “&c” 
in a clause reading “I give and be- 
queath all my household goods, wear- 
ing apparel and jewelry &c,” even 
though the will contains no other 
clause by which such interest might 
pass. 


Annotation: Content and effect of 
symbol or abbreviation “&c.” or “etc.” 
77 A.L.R. 879. 


Workmen’s compensation — com- 
bining private purpose with business 
of employee. In Barragar v. Indus- 
trial Commission, — Wis. —, 78 
A.L.R. 679, 238 N. W. 368, it was 
held that the application of the test as 
to whether a trip taken by an employee 
is that of the employer or the em- 
ployee, upon which the right to work- 
men’s compensation depends,—name- 
ly, whether the work of the employee 
or his private purpose created the ne- 
cessity for travel,—does not require 
or authorize the weighing of the mo- 
tives and objects of the employer and 
employee for the purpose of ascertain- 
ing the most important or compelling 
cause of the journey, but simply re- 
quires that the service of the employer 
be at least a concurrent cause of the 
trip. 

See annotation on this question in 
78 A.L.R. beginning on page 684. 





Points Incidentally Involved 


Questions which merely lurk in the 
record, neither brought to the atten- 
tion of the court nor ruled upon, are 
not to be considered as having been 
so decided as to constitute precedents. 
Per Sutherland, J. Webster v. Fall, 
266 U. S. 507, 45 S. Ct. 148, 69 L. ed. 
411. 
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Abatement — Survival of claim for 
usury against estate of userer. 78 A.L.R. 
451. 

Abatement — Survival upon death of 


wrongdoer of husband’s or parent’s ac- 
tion or right of action for consequential 
damages arising from injury to wife or 
minor child. 78 A.L.R. 593. 


Accident insurance — Liability or in- 
demnity insurance as regards accident as 
“accident insurance.” 77 A.L.R. 1416. 


Attachment — Action based on rescis- 
sion of contract as one arising on con- 
tract express or implied within the mean- 
ing of attachment statute. 77 A.L.R. 
748. 


Bankrupt sale — Power of court to au- 
thorize or direct receiver (or trustee in 
bankruptcy) to sell property free from 
liens. 78 A.L.R. 458. 


Bills and notes — Negotiability as af- 
fected by provisions for extension of 
time. 77 A.L.R. 1085. 


Bills and notes — Indorsement without 
recourse as affecting character of in- 
dorsee or subsequent holder as holder 
in due course. 77 A.L.R. 487. 


Certiorari — Propriety of certiorari to 


review decisions of tax boards. 77 
A:L.R. 1337. 

Conflict of laws — Governing law as 
regards presumption and burden of 
proof. 78 A.L.R. 883. 

Conflict of laws — Law of the forum 


as governing the right to and rate of in- 
terest as damages for delay in payment 
of money or discharge of other obliga- 
tions. 78 A.L.R. 1047. 


Constitutional law — Constitutionality 
of statute giving priority to lien for pub- 


A.L.R. ANNOTATIONS IN VOL- 
UMES 77 AND 78 INCLUDE 
THESE SUBJECTS 


lic improvements over pre-existing con- 


78 A.L.R. 513. 


tractual lien. 


Creditor’s rights — Remedies of credi- 
tors of insolvent decedent’s estate where 
other creditors have received excessive 
payments. 77 A.L.R. 981. 


Damages — Distinction between uncer- 
tainty as to whether substantial damages 
resulted and uncertainty as to amount. 
78 A.L.R. 858. 


Death statutes — Retrospective effect 
of statute relating to causes of action for 


death dependent upon prior statute. 77 
A.L.R. 1338. 


Diversity of citizenship — Citizenship 
of executor or administrator as test of 
diversity of citizenship for purposes of 


jurisdiction of Federal court. 77 A.L.R. 
910. 
Duress — Duress in obtaining waiver 


from taxpayer extending time for assess- 
ment of income tax. 78 A.L.R. 631. 


Estate taxes — Succession tax at dom- 
icil of debtor or corporation as to cred- 
its or corporate stock belonging to estate 
of nonresident. 77 A.L.R. 1411. 


Estoppel — Estoppel against defense 
of limitations in tort actions. 77 A.L.R. 
1044. 


Estoppel — Permitting record title to 
real property to stand in another’s name 
as estopping owner to avail himself of 
statute or rule requiring authority to con- 
tract regarding real estate to be in writ- 
ing. 78 A.L.R. 588. 


Evidence — Admissibility of evidence 
of good character of party for truth and 
honesty on issue of fraud in civil action. 


78 A.L.R. 643. 
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Long 
Years of Service 
Positively Assured 


The Shepard plan gives long years of superlative 
service at a minimum cost for operation and upkeep. 


In each unit there is stored the complete citation history 
of each case and statute in that particular jurisdiction. 


It means that the severest demands of the average 
subscriber must necessaril-y fall short of what each 
publication is capable of delivering. 


The lawyer applies this work to his problem with a 
simplicity of effort which is unique in the history of 
fine law books. 


The ,purchaser knows that each unit is supreme in its 
class. That the value of each is unquestionable. 


It is the certainty of it that gives each owner supreme 
and explicit confidence, even though he demands the 
seemingly impossible. 


THE FRANK SHEPARD COMPANY 
76-88 Lafayette Street 
New York 
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Extradition — Extradition of escaped 
or paroled convict, or one at liberty on 


bail. 78 A.L.R. 419. 
Fixtures — Intention as criterion of 
fixtures. 77 A.L.R. 1400. 


Foreign administrator — Jurisdiction to 
entertain suit or render judgment 
against foreign executor or administrator 
who appears or submits to jurisdiction of 


court. 77 A.L.R. 251. 


Highways — Classification as regards 
counties or other political divisions per- 
missible in statute imposing cost of con- 
struction or maintenance of highways 


upon property specially benefited. 77 
A.L.R. 1285. 
Husband and wife — Right of com- 


munity to reimbursement for community 
funds applied to improvement of, or dis- 
charge of liens on, separate property of 
one of the spouses. 77 A.L.R. 1021. 


Income tax — Computation of income 
tax of stockholder in event of reorgani- 
zation, merger, or consolidation of cor- 
porations. 78 A.L.R. ‘677. 

Infancy — Effect of infant’s disaffirm- 
purchase-money mortgage or 


77 A.L.R. 987. 


ance of 
judgment. 


Injunction — Injunction to continue 
status quo pending statutory proceedings 
impeaching local improvements or assess- 


ff AIR. Fi. 


ments. 


Insurance — Right of mortgagee, be- 
fore loss and without insurer’s consent, 
to assign or transfer iis rights under 
mortgagee clause in insurance policy. 78 


A.L.R. 499. 


Insurance — Date at which coverage 
begins upon reinstatement, renewal, or 
revival of insurance policy after default. 


“i ALR. B5r: 


Jurisdictional amount — Interest and 
attorneys’ fees as factors in determining 
jurisdictional amount. 77 A.L.R. 991. 


Leases — Rights and remedies of as- 
signee or sublessee as against assignor 
or sublessor who misrepresents facts re- 
garding lessor’s consent. 78 A.L.R. 356. 
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Liability insurance — Liability insur- 
ance: clause permitting assured to pro- 
vide or incur expense for medical or sur- 
gical aid. 77 A.L.R. 1195. 


Limitation of actions Defective 
pleading as within proviso or saving 
clause permitting new action after fail- 
ure of previous action notwithstanding 
general limitation period has run. 77 
A.L.R. 495. 


Parties — Right of defendant in action 
for personal injury or death to bring in 
a joint tort-feasor not made a party by 
plaintiff. 78 A.L.R. 580. 


Parties — Right of one brought into 
action as a party by original defendant 
upon the ground that he is or may be 
liable to the latter in respect of the mat- 
ter in suit, to raise or contest issues with 
plaintiff. 78 A.L.R. 327. 


Personal injuries — Duty to instruct, 
and effect of failure to instruct, jury as 
to reduction to present worth of damages 
for future loss on account of death or 
personal injury. 77 A.L.R. 1439. 


Principal and surety — Transmission 
of fund from ancillary to domiciliary ju- 
risdiction, or liability of sureties on bond 
given in the latter jurisdiction, as affect- 
ing liability of sureties on bond given in 
the former jurisdiction. 78 A.L.R. 575. 


Privileged communication — Construc- 
tion and effect of statutory provision re- 
laxing, in event of action for personal in- 
juries, rule in respect of communications 
between physician and patient. 77 A.L.R. 
679. 


Receivers — Right to and conditions 
of appointment of receiver of rents and 
profits for protection of one liable for 


deficiency of mortgage debt. 78 A.L.R. 
872. 
Recording — Filing of chattel mort- 


gage on crops grown or to be grown as 
constructive notice. 77 A.L.R. 572. 


Reverter — Inheritable quality of pos- 
sibility of reverter. 77 A.L.R. 344. 


Sale on approval — Duty of purchaser 
of goods “on trial” or “on approval” re- 
garding notice of rejection. 78 A.L.R. 
Sank 
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‘“An Eye For 
An Eye”’ 


(Continued from page five) 


the next day. When the judges vot- 
ed, a plurality of one was sufficient 
for an acquittal but a plurality of 
two was needed for a conviction. It 
is interesting to note that on the day 
the judges condemned a man to capi- 
tal punishment, they were not per- 
mitted to eat nor drink. 

Many of the rules mentioned 
above are familiar to us today. 
They are part of the ancient common 
law, but their history is older than 
that of the common law. Indeed 
they are traceable to the Talmud. 
There is much evidence that the Tal- 
mud and the Mosaic law itself are 
undervalued among the sources of 
the common law. Deeper research 
along these lines might reveal some 
interesting and hitherto unknown 
facts about the history of our law. 
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The Judge’s 


Decision 


By CHARLES C. VECE 
v 
Counsel went before the Judge 
Who was stern and very cross, 
And said, “Now if your Honor please 
I know you are the boss; 
My client, the defendant, 
Is charged with stealing wine, 
So please be lenient with him, 
Just let him pay a fine.” 
The Judge looked down upon the man 
And stared at him in wonder, 
And said, “He ought to take the stand, 
I’d like to hear him blunder.” 
“What is your name,” the clerk yelled 
out 
“And where do you reside?” 
“John Aloysious Dan McTrout, 
Down by the River side.” 
The prosecutor started, by asking him 
this question, 

“How and why did you take this wine, 
Without an apprehension ?” 
The prisoner looked at him scornfully 
Said, “Sir, you have some line, 
I took it from my cellar 
Because the wine is mine.” 
Counsel for the prisoner 
Arose in such a haste 
And said, “I want a discharge, 
Because there is no case.” 
The Judge looked at him smilingly 
And said, “You know what I will do, 
If your man brings half the wine to me 
And half the wine to you?” 
“What will you do, Your Honor?” 
Said counsel willingly, 
“We'll drink the wine together 
And let him go Scot free.” 
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IMPORTANT 
ANNOUNCEMENT 


UGHES FEDERAL PRAC- 

TICE when first announced 
by the publishers was to consist of 
14 volumes. 


It has been found necessary to add 
2 volumes to the set, and for the 
time being, the price will remain at 
$125.00 as originally advertised. 
This price also covers all Supple- 
ments published up to January 1, 


1934. 


If you are looking for a complete 
and exhaustive encyclopedia on Fed- 
eral Practice, kept up to date by 
pocket supplements, Hughes is the 
set to purchase. There is nothing 
like it on the market. 


The Lawyers Co-operative 
Publishing Co. 


Rochester, 
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Mingle a little folly with your wisdom.—Horace. 


Attorney Walter F. Haas, Esq., of Los 
Angeles, Cal., sends us this transcript on 
Appeal by a local justice. Mr. Haas writes: 

“Many years ago the case of Kendrick 
v. Wolf was tried before a Justice of the 
Peace at Norwalk, California. Wolf pre- 
vailed in the case and Kendrick took an ap- 
peal. The learned justice was required to 
make out a Transcript on Appeal, and 
among other things stated: 

“Now comes the appellant and files a 
good and sufficient undertaking on appeal 
with two good and sufficient undertakers.” 


Judge H. J. Mantz of the Fifteenth Ju- 


dicial District of Iowa sends us the fol- 
lowing appropriately entitled case. 

O. D. Wheeler, Judge District Court call- 
ing the court docket at the beginning of the 
term: 

“Next Case; Hell v. Jones.” 
appearing for plaintiff?” 

Attorney Rogers: “I appear for plaintiff, 
your honor.” 

“Who appears for the defendant? 
one should represent him 
against him.” 

In the trial of the divorce action of Hell 
v. Hell, the attorney for plaintiff speaking 
on behalf of his client said: “My client met 
hell, married hell, lived thru hell, and now 
wants out of hell.” 


“Who is 


Some- 
with all hell 


Attorney Henry L. Nowse of New York 
city sends us the following clipping from a 
New York paper. 

‘Whiskey and’ Shun Court. 
Judge Calls Good Formula, 
Finds No Ingredients 

“Hear ye, Hear ye, Hear ye! 
court!” 

Magistrate Daly in Magistrate’s Court, 
Ridgewood, Queens, was on the bench. 

The clerk called the first name on the 
docket. 


Order in 
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“Whiskey.” 

Someone in the back row tittered. 

A second time he called out. 

“Whiskey.” 

But there seemed to be no whiskey in 
the courtroom. 

The clerk glanced at the second name on 
the docket. 

“Seltzer!” he howled. 

“What is this, a gag?” asked Magistrate 
Daly. 

He laughed. Everybody laughed. They 
thought the clerk was having his own little 
joke in his own little way. 

Then the docket was produced. 

They found that Nathan Whiskey, of 
117-07 107th Ave., Ridgewood Hills, had 
been accused of passing a traffic signal. 

And Sam Seltzer, of 914 51st St., Brook- 
lyn, was charged with the same _ thing. 
Maybe: Whiskey and Seltzer will get to- 
gether some time—but not in court. 


Walking Pace Set Up as Limit in First 
Speed Law.—What is reputed to be the 
earliest speed law in this country was en- 
acted in Boston in 1757. It read as follows: 

“Coaches, sleighs, chairs, and other car- 
riages shall not be driven through the 
streets faster than a walking pace—or inter- 
fere with Sabbath worship. A fine of ten 
shillings will be exacted from the master of 
the slave or servant so driving.” 


—Pacific Gas & Electric Co. Progress. 


Avoiding Trouble.— First Citizen — 
Didn’t you collect any damages in that ac- 
cident? You got the number of the car 
that hit you, didn’t you? 

Second Ditto—Yeah, but it was the col- 
lector for the radio company, an’ I can’t 
afford to have any trouble with that guy 
until April. 
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| SUCCESS DOESN’T JUST HAPPEN 






HERE is a direct relation 

between proper equipment, 
intelligently used, and earning 
power. 


The leaders of the bar in every 
community recognize this fact, 
hence we number them among 
our best customers. 


Their success didn’t just happen. 
It is the result of hard, intelligent 
work, backed by properly planned 
and adequate law libraries. 


Photo by Underwood & Underwood 
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ed] eS 


No lawyer ever had too many law 


bo 0 ks ° 


An easy finance plan for ac- 
quiring an adequate library is 
available to you. Why not in- 
vestigate it? 


FIFTIETH 
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A Hot Spot.—Attorney H. W. Hahn 
of Newark, N. J. sends us an -advertise- 
ment of second hand law books featuring 
a “N. J. Tropical index,” “would you say 


that this book is 
torney Hahn. 


Quick Work.—Judge—‘What were you 
doing in that joint when it was raided?” 

Locksmith—“I was making a bolt for the 
door.”—Building Owner and Manager. 


‘not so hot?’” asks at- 


It’s Your Move.—Lawyer: 
the game called 


“Let’s play 
‘Building and Loan’!” 
Salesman: “How do you play it?” 
Lawyer: “Get out of this building and 
leave me alone!”—Building Owner and 
Manager. 


Carolina Mule.—Judge to Criminal: 
“Have you ever been convicted of any oth- 
er offense?” 

Criminal: “Yes, sir. For transposition 
= obsession of liquor for purposes of 
sale. 


Mitigation.—A colored man charged 
with the use of obscene language answered 
to question concerning provocation “de ac- 
tions of ma mule incinerated me.” 


Proof Positive.—Attorney A. S. Hinds, 
Shelby, Mich. writes: 

“IT appeared for the petitioner, an old 
lady with several grown children, who had 
been adjudged, unjustly as _ petitioner 
claimed, an incompetent person. The peti- 
tion was filed for an adjudication restoring 
the old lady to soundness of mind. Some 
of her children, thought that she should be 
restored, others thought that the guardian- 
ship should be continued. One of her 
daughters testified that she considered her 
mother to be incompetent to do business. 
On cross-examination I asked this daugh- 
ter why, to which she replied: ‘Didn’t my 
mother go over to Shelby and hire you?’ 

“Mirabile dictu, however, the Probate 
Judge restored the old lady to soundness 
of mind and ordered the guardian to make 
an accounting.” 


A Prayer for a Complaint.—Attorney 
Wassel Randolph of Memphis, Tennessee 
sends us a clipping from a local paper: 
Unwanted Prayers for Negro Lawyer 

Bring Suit Against Pastor 

Unwanted prayers for 

preceded by slanderous remarks 


, were 
in the 
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F 
Sanctified Church Tuesday night, the at- | 
torney declared in a suit for $10,000 filed | 
yesterday in circuit court against 


The defendant sang, danced, testified ent | i 
announced that he would pray for every ° 
one before he singled out and an- 
nounced a special prayer according to the 
slander suit. 


A vivid picture of the negro church serv- 
ice was painted by the plaintiff. 


“Your plaintiff will show the night of 
the 19th of April, 1932, plaintiff was sit- 
ting in the church known as , and 
enjoying the praises, and listening at the 
testifications of the different ones. The de- 
fendant herein after singing and dancing, 
he testified and in his conclusion he said 
that he was going to pray for everybody. 
And turned and pointed his hand to the 
plaintiff and said that he was going to pray 
a special prayer for because the 
plaintiff needed prayer, that the plaintiff 
was round here as a lawyer with all of that 
sense, and that the plaintiff was nothing and 
fit for nothing, and one of the most igno- 
rant persons that he (the defendant) ever 
knew. And that the plaintiff was low and 
infidelish, and that he (the defendant) had 
heard the plaintiff curse God’s Holy Name. 

“That the defendant made these defama- 
tory statements in the church where there 
were over a hundred people at time of 
worship. In the presence of and 
four or five other preachers and many oth- 
er persons to his great harm, shame and 
humiliation, all of which was untrue and 
known to be untrue at the time defendant 
made said statement.” 


Surplusage.—Hon. Van Buren Perry, 
Judge of Fifth Judicial Circuit, Aberdeen, 
South Dakota wirtes: 

“T dictated a memorandum decision over- 
ruling a demurrer as follows: 


“The complaint contains much pleading 
of evidence, but it is before us on demurrer 
and not on motion to strike. Buried in 
the mass I find all the essential allegations, 
and the pleading of much surplusage 
should not result in a defeat of the plain- 
tiff’s cause of action.” 

The latter part, appropriately enough, was 
transcribed : 

“the pleading of much surplusage should 
not result in eighty feet of the plaintiff's 
cause of action.” 
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J. P. Justice.—The following was con- 
tributed by Attorney Ellett N. Shepherd, 
Esq., Denver, Colorado. 

Smith rented a farm from Jones on the 
crop-pay-plan, and Jones was in the habit 
of making frequent and extensive inspec- 
tions of his place to see that his tenant made 
the land pay well. This custom provoked 
the lazy Smith, and he knocked the land- 
lord down. 

Jones complained to the deputy district 
attorney in the little country town, and in 
the name of the People a suit was started 
charging assault and battery. Trial took 
place before a Justice of the Peace. 

The following remarkable remark was 
made by the district attorney in his address 
to the jury: 

“The defendant Smith had no right to 
kick when his landlord, Jones, inspected 
the place every now and then. The evi- 
dence showed that the weeds was higher 
than the corn, and the shingles was blowed 
off the house. Now, if the defendant was 
a peaceable man and wanted to do the right 


thing, he would have come to this here 
court and got papers of estoppel to stop 
Jones from coming on the place.” 


Leave to Move.—Attorney Forrest G. 
Long, Bellefontaine, Ohio, writes: 

“We were representing a gentleman about 
seventy years old, in a suit in foreclosure 
brought against him by a local Building 
and Loan Company. The time for answer 
had grown short, and I took ten days addi- 
tional leave. On the same evening men- 
tion was made in the court items of our 
local paper, “That the defendant had leave 
to move or plead by April 12th.” The fol- 
lowing morning before I had reached my 
office I met my client coming hurriedly 
down the street; as soon as he came with- 
in speaking distance he began protesting 
that it would be impossible for him to move 
by that time; that he would have to call 
his sons home from Michigan to help him; 
that since his wife had passed away he had 
been sick and could not get ready by that 
time. It took me some time to convince 





This Book Is FREE! 


IT TELLS 
THE STORY OF 
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the poor fellow that he did not have to 
move, as he continued to protest that the 
court had ordered him to move, at the same 
time displaying ‘the clipping from the pa- 


per. 


Infancy.—Attorney [Francis J. Moyni- 
han, Jamestown, N. Y., sends us the fol- 
lowing : 

Oscar Searchrist, 36-year-old minor of 
Croyden, Pa., was sentenced to from one to 
three years in the county jail in Doylestown, 
for writing two threatening letters to Col. 


Lindbergh.— (Taken from New York Daily 
Mirror.) 


Who’s 
Motley 
writes : 

In a case styled Carrie Looney v. M. L. 
Looney, on obtaining a divorce for the 
above complainant and sending her a di- 


Looney Now.—The 
and Motley, Gadsen, 


firm of 
Alabama, 
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vorce decree, we received the following 
letter, which we submit for your solu- 
tion: 
Altoony, Ala. 
“Motley & Motley, Attys. 
I received the defendant for which ac- 
cept my thinks. 
Signed Carrie Looney. 
From “Altoony.” 
What we are trying to figure out is, did 
she take the defendant back or is she still 
single, and would like you to solve this for 
us, and which one is Looney? 






The Dumb Stenog.—The following 
stenographic gems were submitted to us by 
a lawyer who was briefing a Compensation 
Case. 

A more extended portion of the anatomy 
than the hand or face was opened up for 
compensation by a recently enacted statute. 

(A scar on the nose of a man who set 
up a stove pipe was held not a serious 
facial injury, etc.) 

In v. - where an employee 
had been working with a blind eye, which 
did not interfere with his work, etc. 








You Ain’t Heard Nothing Yet.—Lady 
-—“Isn’t it wonderful how a single police- 
man can dam the flow of traffic. 

30y—“Yes, lady; but you should hear 
the bus driver.”—Building Owner and Man- 
ager. 


When Mercy Seasons Justice.—In a 
certain American prison, we are told, a 
convict is allowed to receive home-made 
cake from his wife. If the prisoner has a 
good conduct record, however, he is not 
forced to eat it—The Humorist (London). 


Well Paid.—A well-known lawyer was 
always lecturing his office boy, whether he 
needed it or not. One day he chanced to 
hear the following conversation between 
the boy and another youngster employed 
next door. 

“How much does he pay you?” asked the 
latter. 

“I get $2,000 a year,” replied the lawyer’s 
boy, “$10.00 a week in cash, and the rest 
in legal advice."—Forbes Magazine. 


Complete Waiver.—A negro, was ar- 
rested and taken before the U. S. Commis- 
sioner when raiders uncovered his cache 
of whisky. 
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“What do you plead?” the Commission- 
er asked. 

“IT pleads guilty and waives the hearin’.” 

“What do you mean, waive the hearing?” 

“IT means I don’t want to hear no mo’ 
about it.” 


How’s This, Mr. Volstead?—The plain- 
tiff in error in the case of Holmes v. States, 
102 N. W. 321, surely used a unique method 
in violating the prohibition laws without 
paying the penalty. He just ups and dies 
and comes back in spirit to work in spir- 
its. 

In the statement of facts at page 321 the 
Court said: “‘For some time after his 
death, Plaintiff in error, John G. Holmes, 
worked in the brewery as an employee of 
Mrs. Walter, who had charge of the busi- 
ness for herself and children.”—Journal 
Cleveland Bar Assn. 


Secretive, in a Way.—A _ Hibernian 
lady, being brought to court charged with 
assault upon a neighbor, pleaded not guil- 
ty. The prosecutor leaned forward, shook 


his finger in her face, and shouted: 

“If we prove you guilty, which we will 
do, will you tell us why you committed this 
offense?” 

“IT will not!” retorted the defendant hot- 
ly. “I had me own good reasons.”—Ameri- 
can Legion Weekly. 





Playing Safe.—At a party in England, 
the visiting lawyer felt that he had partaken 
rather freely of champagne; he determined 
to be careful and avoid showing any of the 
usual signs of tipsiness. 

When they rose from the table some one 
suggested that the hostess exhibit “the 
latest addition to her family.” She agreed 
and presently the nurse appeared with a 
dainty pink basket containing twins. 

The lawyer was nearest and, mindful of 
his determination, he steadied himself and 
said as he gazed into the basket: 

“What a beautiful baby!”—Boston Tran- 
script. 


Sore Love, Sour Honey.—Love and 
Honey came into the life of Harry Somer- 
feld but, apparently, he objected to their 
manner of arrival. 

Elmer Love and Haycraft Honey were in 
Love’s car when it collided with Somer- 
feld’s. All three men alighted. 

“Love,” testified Somerfeld, “hit me in 
the jaw, and Honey kicked me.”—Wash- 
ington Star news item 


The Special 
Tables 


¥ 


The special tables in 
the Co-op U. 8S. Di- 
gest add greatly to 
its value. 


We invite you to ex- 
amine them. Ask 
for U. S. Digest 
booklet. 
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Speaking of 


The R. C. L. Per- 


manent Supplement 


JUDGE McKINNEY 
of the Tenn. Sup. Ct. says: 


"I acknowledge, with grati- 
tude, receipt of Ruling 
Case Law Permanent Supple- 
ment. This will very great— 
ly lighten my burdens in 
running down decisions ren- 
dered subsequent to. the 
preparation of the text. 
This splendid work grows 
in favor with me as time 
passes and is indispensa- 
ble to the jurist as well 
as to the practitioner." 


Write for price and 
terms before the allow- 
ances for the old Sup- 
plement are withdrawn. 





True Serenity.—A farmer was trying 
hard to fill out a railroad company’s claim 
sheet for a cow that had been killed on the 
track. He came down to the last item: 
“Disposition ‘of the carcass.” 

After puzzling over the question for a 
while he wrote down: “Kind and gentle.” 

—Rochester Times Union. 


Convincing.—Here would seem to be a 
strong authority for any point: Garlick v. 
Strong & Garlick, 3 Paige (N. Y.) 440.— 
Raoul A. Fishbein—Journal Cleveland Bar 
Association. 


When the Favorite Flops.—‘Isn’t it 
dreadful? The lawyer’s son has decided to 
become a jockey. He was to have been 
a minister, you know.” 

“Well, he’ll bring a lot more people to 
repentance than he would as a minister.”— 
Wall Street Journal. 


“Sarkasm.”—While briefing a case for 
the Court of Appeals today, on part of the 
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defendant in error, B ran across the fol- 
lowing verdict rendered by a jury trying 
a negro for robbery: 

“We, the Jury, find the defendant guilty; 
and recommend that he be punished as a 
misdemeanor, and fix his sentence at not 
less than two years, and not more than two 
years. We recommend mercy of the 
Court.” 

Since our Code fixes the punishment of 
one convicted of a misdemeanor at twelve 
months, the sentence of two years fixed by 
the jury, coupled with a “recommendation 
to mercy” seems to be what Josh Billings 
termed “sarkasm.”—Journal Cleveland Bar 
Assn. 


A Case on “All Fours.”—“You Gotta 
Quit Kicking My Dog Around.” Boots y, 
Canine, 94 Ind. 408. 


Did He Make a Bull?—A short-time 
ago I was called on to make over and ex- 
tend on other property a chattel mortgage, 
which had been drawn by a young attorney 
just admitted to the Bar. As it is neces- 
sary to describe the property, so as to identi- 
fy it from other of like kind, the descrip- 
tion of certain cattle was “20 Female cows, 
now in possession of the mortgagor.” Per- 
haps some of your readers will tell me how 
to describe 20 Male cows, as I may have 
occasion to make such a mortgage.—W. A, 
Atwell, Brandon, Vt.—Cleveland Bar Journ- 
al. 


Accession.—“If you’ve spotted the man 
who stole your car, why don’t you get it 
back?” 

“T’m waiting for him to put on a new set 
of tires.”"—Building Owner and Manager. 


Cheap Advice.—“The doctor was plan- 
ning on making his will and he wanted legal 
advice but he was a thrifty old fellow and 
he didn’t want to pay for it. So he invited 
the town’s best lawyer up to dinner. 

“And he quizzed him right and left on 
this law and that law and so on. A few 
days later the old doctor got a bill for $25. 

“So he dashed right down to the lawyer’s 
office and demanded to know what the old 
blatherskite meant by doing such a thing to 
him. 

“Well, I want to tell you something,’ 
said the lawyer, ‘if you think you can give 
me a 50 cent dinner and get $25 worth of 
free legal advice you are sadly mistaken.’” 

—Youngstown Telegram. | 








